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Plaintiffs-Appellees respectfully request that this Court deny the 

government’s motion to stay the District Court’s injunction pending 

issuance of the Court’s mandate or to issue the mandate immediately. 

There is no justification to bypass normal appellate procedures before 

Plaintiffs-Appellees have the opportunity to seek, and the full Court has 

the opportunity to consider, rehearing en banc.  

I. THE GOVERNMENT’S REQUEST TO STAY THE INJUNCTION IS A 

REHASH OF ITS ALREADY-DENIED EMERGENCY MOTION. 

The government’s request to stay the injunction pending issuance 

of the mandate is simply a repackaged version of the government’s 

previously filed motion for an emergency stay—which the panel 

unanimously denied. See Order, Feds for Medical Freedom, No. 22-40043 

(5th Cir. Apr. 7, 2022).1 The government provides no persuasive reason 

 
1 The government’s emergency motion to stay the injunction is 

procedurally improper. Because the government is asking the panel to 

reconsider its prior ruling, the government should have filed a petition 

for panel rehearing, not a new “motion” that asks the Court for the exact 

same relief that was just denied. See, e.g., Mancuso v. Herbert, 166 F.3d 

97, 99 (2d Cir. 1999) (“The Federal Rules of Appellate Procedure and this 

court’s Local Rules make no mention of ‘motions for reconsideration.’ 

Therefore, we construe the government’s motion for reconsideration as a 

petition for rehearing pursuant to Fed. R. App. P. 40.”).  
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why the Court should suddenly change its view on this matter from just 

a few days ago. 

Contrary to the government’s argument, the panel’s denial of the 

government’s prior emergency motion as “moot” was not erroneous. By 

ordering that the motion be carried with the case, the motions panel gave 

the merits panel the opportunity to stay the injunction before a merits 

decision was issued. But now that the Court has issued its merits 

decision, the government’s request for emergency relief is moot, and the 

government’s recourse is to seek expedited issuance of the mandate 

(which fails for the reasons in Part II, below). 

In any event, when considering a motion to stay an injunction, this 

Court looks at whether: (1) “the applicant will be irreparably injured 

absent a stay”; (2) “the applicant has made a strong showing that [it] is 

likely to succeed on the merits”; (3) “issuance of the stay will 

substantially injure the other parties interested in the proceeding”; and 

(4) “where the public interest lies.” Texas v. United States, 787 F.3d 733, 

746–47 (5th Cir. 2015). “A stay ‘is not a matter of right, even if irreparable 

injury might otherwise result to the appellant.’” Id. The government 

cannot satisfy any of these elements. See Pls.Opp.to.Emer.Mot. (Feb. 9, 
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2022) (explaining at length why the government’s prior emergency 

motion should fail). 

First, the government cannot demonstrate any irreparable harm 

that would arise from leaving the injunction in place during the normal 

course of appellate proceedings. The government has delayed the 

effective date of the vaccine mandate repeatedly, for months at a time. 

This delay included the winter holidays, despite the government 

simultaneously warning of a “surge upon a surge” of cases. Noah Higgins-

Dunn, Dr. Fauci Warns the U.S. Will See a ‘Surge Upon a Surge’ of Covid 

Cases Following the Holidays, CNBC (Dec. 1, 2020), 

https://www.cnbc.com/2020/12/01/dr-fauci-warns-the-us-will-see-a-

surge-upon-a-surge-of-covid-cases-following-the-holidays.html.  

This demonstrates that the government itself has concluded it faces 

no imminent, irreparable harm from delaying the vaccine mandate. The 

government cannot now suddenly claim for litigation purposes that there 

is actually an emergency worthy of taking this case outside the routine 

process of appeal, including the opportunity to seek rehearing. 

The government has also expressly disclaimed any reliance on 

workplace spread of COVID-19 as a basis for the vaccine mandate. In its 
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merits reply brief, the government stated that the purpose of the vaccine 

mandate “is not to protect employees from workplace hazards.” 

Gov’t.Merits.Reply15.2 Rather, the sole basis on which the government 

now relies is an alleged interest in “prevent[ing] the workplace disruption 

that occurs when federal employees become ill or are quarantined 

because of COVID-19.” Id. But the government has publicly touted that 

it could fire or suspend non-compliant employees without suffering 

operational concerns, undercutting any claim that COVID-19 

absenteeism would cause irreparable harm. Alex Gangitano & Morgan 

Chalfant, Federal Agencies Prepare to Act Against Unvaccinated 

Employees, THE HILL (Jan. 9, 2022), https://thehill.com/homenews/

administration/588836-federal-agencies-prepare-to-act-against-

unvaccinated-employees.  

 
2 This concession is in line with the CDC’s statement that “what 

[vaccines] can’t do anymore is prevent transmission” of COVID-19. 

Madeline Holcombe & Christina Maxouris, Fully Vaccinated People Who 

Get COVID-19 Breakthrough Infection Can Transmit the Virus, CDC 

Chief Says, CNN (Aug. 6, 2021), https://www.cnn.com/2021/08/05/

health/us-coronavirus-thursday/index.html (quoting Dr. Rochelle 

Walensky, CDC Director); COVID Cases in the U.S. to Worsen Says CDC 

Director, CNN NEWSROOM (Aug. 6, 2021), https://transcripts.cnn.com/

show/cnr/date/2021-08-06/segment/20 (statement of Dr. Rochelle 

Walensky, CDC Director). 
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The government has thus disclaimed the alleged harm underlying 

its only justification for the vaccine mandate, which alone should resolve 

the government’s motion. 

This is especially true given that the government has boasted about 

the high percentage of federal employees who have been vaccinated—

earlier this year the White House itself publicized 98% compliance, and 

the number has likely increased since then. See Press Briefing, WHITE 

HOUSE (Jan. 21, 2022), https://www.whitehouse.gov/briefing-room/press-

briefings/2022/01/21/press-briefing-by-press-secretary-jen-psaki-

january-21-2022/.      

Further, the District Court held that the government could require 

masking, social distancing, and telework for unvaccinated employees. 

ROA.1769. Given these findings, no calamity will unfold by keeping the 

injunction in place while Plaintiffs-Appellees seek, and the full Court has 

the opportunity to consider, rehearing en banc. 

Second, although the government prevailed at the panel stage, that 

does not necessarily mean it made the requisite “strong showing” that it 

would be entitled to a stay of an injunction. Texas, 787 F.3d at 746–47. 

Judge Barksdale’s dissent argues persuasively that courts have 
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jurisdiction to entertain pre-enforcement challenges to government-wide 

employment policies. Slip Op. at 17–18. And the majority opinion 

conflicts with numerous decisions of this Court and other circuits 

allowing for review of such challenges. See, e.g., NTEU v. Bush, 891 F.2d 

99, 102 (5th Cir. 1989); NTEU v. Horner, 854 F.2d 490, 497 (D.C. Cir. 

1988); NFFE v. Weinberger, 818 F.2d 935, 939–40 (D.C. Cir. 1987); AFGE 

v. FLRA, 794 F.2d 1013, 1015–16 (5th Cir. 1986); NTEU v. Devine, 733 

F.2d 114, 117 n.8 (D.C. Cir. 1984); see also, e.g., FLEOA v. Cabaniss, No. 

1:19-cv-735, 2019 WL 5697168, at *4–6 (D.D.C. Nov. 4, 2019). The panel 

majority also conflicts with this Court’s recent en banc decision in 

Cochran v. SEC, 20 F.4th 194 (5th Cir. 2021) (en banc), which held that 

the government cannot satisfy the heavy burden of demonstrating 

implied preclusion of claims challenging ongoing constitutional violations 

that may be lost if not addressed now by a district court. 

Given all this, the government cannot make the “strong showing” 

needed for a stay.3 

 
3 Moreover, the government cannot make a strong showing for the relief 

ordered. The opinion orders Plaintiffs’ entire “case” to be dismissed, Slip 

Op. 14, but Plaintiffs still have pending in the District Court a completely 

separate set of claims about the federal contractor vaccine mandate, for 

which there is no plausible argument for CSRA preclusion. 
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Third, there are significant equitable concerns with granting the 

government’s requested relief. If this Court stays the injunction but then 

en banc rehearing is granted, the panel’s opinion would be vacated and 

the injunction would be reinstated. This would cause mass confusion and 

chaos as employees and agencies are whipsawed from not having to 

comply with the vaccine mandate, to suddenly having to comply with it, 

and then quickly back to not having to comply. 

Given its history, the government would likely use any stay of the 

injunction to begin immediately suspending and terminating employees 

(including named Plaintiffs) who have declined to provide their 

vaccination status, as well as pressuring ones with pending exemption 

requests into accepting demotions, amplifying the unconstitutional 

coercion all these employees face to submit to vaccination. See ROA.1454; 

ROA.1464; ROA.1600; ROA.1625; ROA.1645; ROA.1817. If the panel’s 

decision is ultimately reheard en banc, there would be tremendous 

logistical and equitable difficulties in undoing those actions. That can be 

avoided if the panel denies the government’s motion and allows the 

rehearing process to play out in its normal course.  
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The Court should deny the government’s request to reconsider the 

unanimous denial of the government’s prior emergency motion to stay 

the injunction. 

II. EXPEDITED ISSUANCE OF THE MANDATE IS UNWARRANTED. 

The government’s request to issue the mandate expeditiously 

should likewise be denied.  

First, as noted above, the panel decision was not unanimous and 

conflicts with established precedent. Given this, there is a significant 

chance that the Court will grant rehearing en banc, and the panel should 

not short-circuit that process. 

Indeed, this Court need only look to Sambrano v. United Airlines, 

Inc., decided just a few months ago, where the Court likewise denied a 

request to expedite the Court’s mandate. See Order, Sambrano, No. 21-

11159 (5th Cir. Feb. 25, 2022). Like this case, Sambrano involved a 

vaccine mandate, expedited argument, reversal of the district court, and 

a dissent. The appellants in that case asked for prompt issuance of the 

mandate, which the panel unanimously denied. Id. If anything, 

Sambrano represented a far easier case for issuing the mandate early 

because the panel majority had held that the appellants were suffering 
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ongoing and irreparable harms. See Sambrano v. United Airlines, Inc., 

No. 21-11159, 2022 WL 486610, at *6 (5th Cir. Feb. 17, 2022). Neither 

this Court nor the District Court has held that the government faces such 

harms here.  

Second, even absent Judge Barksdale’s dissent and the majority 

opinion’s conflicts with prior precedent, expedited issuance of the 

mandate would still be unwarranted because the panel issued a 

published opinion. This Court’s sister circuit—the Eleventh Circuit—has 

a local rule demonstrating that courts should be extremely reluctant to 

expedite the mandate in such cases: “In any appeal in which a published 

opinion has issued, the time for issuance of the mandate may be 

shortened only after all circuit judges in regular active service who are 

not recused or disqualified have been provided with reasonable notice 

and an opportunity to notify the clerk to withhold issuance of the 

mandate.” 11th Cir. R. 41-2. Although that rule is of course not binding 

here, it demonstrates that even for the most run-of-the-mill published 

decisions, the mandate should not lightly be expedited. That logic is even 

stronger here, as there is not only a dissent from the panel opinion, but 
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also significant equities in favor of Plaintiffs and a significant chance that 

rehearing en banc will be granted. 

CONCLUSION 

The Court should deny the government’s motion. 

April 13, 2022 Respectfully submitted, 

/s/ R. Trent McCotter  
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