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INTRODUCTION AND SUMMARY OF ARGUMENT 

This Court should deny the government’s request to stay the 

District Court’s injunction of the President’s unilateral and 

unprecedented requirement that millions of federal employees be 

vaccinated or terminated (“Mandate”).  

First, the government cannot demonstrate that it will suffer 

irreparable harm absent a stay—a fatal flaw. The government leisurely 

delayed implementing the Mandate, and delayed again before seeking 

any relief from the injunction, which alone demonstrates a lack of 

irreparable harm. The government has boasted about the high 

percentage of federal employees who have been vaccinated and the 

minimal risk of disruption to operations even if unvaccinated employees 

were suspended or terminated. The District Court also held that the 

government could require masking, social distancing, and telework for 

unvaccinated employees. Given these findings, no calamity will unfold by 

keeping the injunction in place.  

Second, the government cannot make the requisite “strong 

showing” on the merits—another fatal flaw. The President does not have 

unilateral power to mandate that all federal employees undergo an 
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unwanted medical procedure just to keep their jobs. This is not regulation 

of employees qua employees, rather it is a general health and safety 

measure issued without clear authority from Congress. The Mandate is 

therefore ultra vires, as the District Court concluded.  

Nor can the government demonstrate the District Court abused its 

discretion in granting broad relief. This is the rare case where a clear, 

nationwide rule is needed to ensure full relief for all Plaintiffs, in 

particular Feds for Medical Freedom, a membership group with over 

6,000 members. The government’s poor record of compliance with its own 

promises not to proceed with employee discipline is further confirmation 

of the need for a clear, broad injunction.  

STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND. 

On September 9, 2021, President Biden issued Executive Order 

14043, which states that “it is necessary to require COVID-19 vaccination 

for all Federal employees, subject to such exceptions as required by law.” 

86 Fed. Reg. 50,989. On September 13, 2021, the Safer Federal Workforce 

Task Force (“Task Force”) issued a guidance document, recommending a 

deadline of November 22, 2021, for all federal employees to be fully 
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vaccinated. Task Force, COVID-19 Workplace Safety: Agency Model 

Safety Principles 2 (Sept. 13, 2021), ECF No. 3-2.1  

In a subsequent “FAQ,” the Task Force stated that “[e]mployees 

who are on maximum telework or working remotely are not excused from 

this requirement,” nor are employees with natural antibodies. Task 

Force, FAQ, ECF No. 3-3. Employees who fail to comply “are in violation 

of a lawful order” and are subject to discipline, “up to and including 

termination or removal.” Id.  

Defendant agencies acknowledge they have adopted policies 

requiring vaccines pursuant to EO14043. ECF Nos. 21-1–21-17. 

II. DISTRICT COURT PROCEEDINGS. 

Lead Plaintiff Feds for Medical Freedom has over 6,000 registered 

members, including many federal employees with no pending Mandate 

exemption requests and who have already been subjected to or 

threatened with imminent discipline. See, e.g., ECF Nos. 3-15–3-18, 3-20, 

3-26–3-29, 3-37–3-38. Plaintiff Local 918 is also a membership group 

representing certain DHS employees. See ECF No. 1, ¶ 11. 

 
1 All “ECF” cites are to the District Court’s docket. 
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Plaintiffs filed suit on December 21, 2021, and moved for a 

preliminary injunction the next day. On January 21, 2021, the District 

Court issued a 20-page order enjoining enforcement and implementation 

of EO14043. ECF No. 36 (“Order”).  

The government filed its appeal the same day but then waited a 

week before asking the District Court to stay its injunction, ECF No. 40, 

and another week before asking this Court for a stay (“Gov.Mot.”), while 

insisting this case involves “an emergency sufficient to justify disruption 

of the normal appellate process.” L.R.27.3. 

LEGAL STANDARD 

This Court considers “four factors in deciding whether to grant a 

stay pending appeal: ‘(1) whether the stay applicant has made a strong 

showing that he is likely to succeed on the merits; (2) whether the 

applicant will be irreparably injured absent a stay; (3) whether issuance 

of the stay will substantially injure the other parties interested in the 

proceeding; and (4) where the public interest lies.’” Texas v. United 

States, 787 F.3d 733, 746–47 (5th Cir. 2015). “To succeed on the merits, 

the government must show that the district court abused its discretion 

by entering a preliminary injunction.” Id. at 747. “A stay ‘is not a matter 
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of right, even if irreparable injury might otherwise result to the 

appellant.’” Id.  

ARGUMENT 

I. THE GOVERNMENT CANNOT DEMONSTRATE IRREPARABLE HARM 

ABSENT A STAY. 

The government’s motion should be denied at the outset because it 

cannot show irreparable injury absent a stay.  

First, although the government immediately filed a notice of appeal 

(indicating it had taken the unusual step of receiving pre-authorization 

from the Solicitor General), it then conspicuously delayed more than a 

week before seeking a stay from the District Court and then waited 

another week to seek relief in this Court.  

By comparison, when a district court enjoined the federal Centers 

for Medicare and Medicaid Services vaccine mandate, the government 

sought stays from both the district court and this Court within two days, 

see Louisiana v. Becerra, No. 3:21-cv-03970 (W.D. La.), appealed, No. 21-

30734 (5th Cir.), and did so within three days when the federal contractor 

vaccine mandate was enjoined nationwide, see Georgia v. Biden, No. 1:21-

cv-00163 (S.D. Ga.), appealed, No. 21-14269 (11th Cir.). By contrast, the 

government’s leisurely “chronology of events in this case belies 
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appellants’ claim that resolution of the stay issue by this court is a matter 

of extreme urgency needing immediate resolution.” Chem. Weapons 

Working Grp. v. Dep’t of Army, 101 F.3d 1360, 1361 (10th Cir. 1996).  

The government’s claimed imminent harm is especially 

unconvincing given the lengthy delay in enforcing the Mandate since the 

President announced it on September 9, 2021. This delay included the 

winter holidays, Gov.Mot.4, despite the government simultaneously 

warning of a “surge upon a surge” of cases. Noah Higgins-Dunn, Dr. 

Fauci Warns the U.S. Will See a ‘Surge Upon a Surge’ of Covid Cases 

Following the Holidays, CNBC (Dec. 1, 2020), 

https://www.cnbc.com/2020/12/01/dr-fauci-warns-the-us-will-see-a-

surge-upon-a-surge-of-covid-cases-following-the-holidays.html. This 

suggests the government’s sense of urgency depends largely on public 

optics. 

Second, the District Court found as a factual matter—reviewed only 

for clear error—that the “government has not shown that an injunction 

in this case will have any serious detrimental effect on its fight to stop 

COVID-19.” Order18. This was based on statistics from the government 

itself, showing that “an overwhelming majority of the federal workforce 
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is already vaccinated,” id., a fact the White House itself has publicized, 

citing 98% compliance, see Press Briefing, WHITE HOUSE (Jan. 21, 2022), 

https://www.whitehouse.gov/briefing-room/press-briefings/2022/01/21/

press-briefing-by-press-secretary-jen-psaki-january-21-2022/; Eric Katz, 

Some Agencies Report 100% Vaccine Mandate Compliance As Others 

Begin Suspensions, GOV. EXEC. (Jan. 11, 2022), 

https://www.govexec.com/workforce/2022/01/some-agencies-report-100-

vaccine-mandate-compliance-others-begin-suspensions/360630/.  

The government has touted that it could fire or suspend non-

compliant employees without suffering operational concerns, 

undercutting any claim that COVID absenteeism from those employees 

would cause irreparable harm. Alex Gangitano & Morgan Chalfant, 

Federal Agencies Prepare to Act Against Unvaccinated Employees, THE 

HILL (Jan. 9, 2022), https://thehill.com/homenews/administration/

588836-federal-agencies-prepare-to-act-against-unvaccinated-

employees.  

The government’s argument is especially weak given the District 

Court’s finding that unvaccinated employees can still use “masking, 

social distancing, or part- or full-time remote work.” Order19. The 
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government never explains why it will suffer imminent, irreparable harm 

despite those available options.  

Under similar circumstances, the Eleventh Circuit refused to stay 

the nationwide injunction against the parallel vaccine mandate for 

federal contractors: “[W]e deny the motion because the government has 

not established one of the most critical factors—that it will be irreparably 

injured absent a stay.” Order, Georgia v. President of U.S., No. 21-14269 

(11th Cir. Dec. 17, 2021) (Wilson, Grant & Luck, JJ.). This case is even 

easier given the government’s delay and the smaller number of 

individuals at issue. 

The government argues that “allowing the continued service” of 

employees who refused to comply with the illegal Mandate “will damage 

good order and discipline.” Gov.Addend.27. But the government can 

claim no vested interest in an illegal policy. Ala. Ass’n of Realtors v. HHS, 

141 S. Ct. 2485, 2490 (2021).  

The government also complains about being unable to process 

exemption requests, Gov.Mot.16–17, but no irreparable harm results 

from the inability to exempt people from illegal requirements that are not 

even in effect. To the contrary, the government has used the exemption 
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process to coerce unvaccinated employees into accepting demotions. See, 

e.g., Pls.Addend.6. 

The government finally gripes that the District Court has 

“usurp[ed]” the President’s power. Gov.Mot.2. But there is “a long history 

of judicial review of illegal executive action, tracing back to England.” 

Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 327 (2015). 

Without irreparable harm, the government’s motion fails. 

II. THE GOVERNMENT CANNOT MAKE A “STRONG SHOWING” THAT IT 

WILL PREVAIL ON THE MERITS. 

The government also cannot make the required “strong showing” 

on the merits. Texas, 787 F.3d at 746.2 

A. THE GOVERNMENT’S CSRA THEORY HAS BEEN UNIFORMLY 

REJECTED. 

The government raises the same Civil Service Reform Act (“CSRA”) 

theory that the District Court soundly rejected. Order5–6&n.3. For 

nearly 40 years, appellate courts—including this one—have uniformly 

 
2 The government boasts that other courts denied relief against EO14043, 

Gov.Mot.1n.1, but the government carefully elides that almost all of those 

cases had obvious flaws not present here (e.g., plaintiffs sued the wrong 

defendants, sued over the wrong policies, or faced no imminent 

discipline). Order4 (noting Judge Brown himself had denied a PI against 

EO14043 in a different case). 
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held that pre-enforcement facial challenges to employment regulations 

(as in this case) can properly be filed in district court.  

For example, after President Reagan issued an executive order 

requiring drug testing of certain employees, this Court authorized suits 

“against the individual agency plans implementing the [Executive] 

Order,” with nary a word about CSRA preclusion. NTEU v. Bush, 891 

F.2d 99, 102 (5th Cir. 1989). The Supreme Court considered the merits of 

such a suit—again without a word about CSRA preclusion—in NTEU v. 

Von Raab, 489 U.S. 656 (1989). 

Similarly, in a case involving a “government-wide regulation 

promulgated by the Office of Personnel Management,” this Court held 

that if a plaintiff “wishes to challenge the validity of this [federal 

employment] regulation, there are other means available,” such as 

“challenging [the] regulations in district court.” AFGE v. FLRA, 794 F.2d 

1013, 1015–16 (5th Cir. 1986).  

The D.C. Circuit has also long held in this context that there is “no 

legal basis” to argue that courts lack jurisdiction due to “the exclusive 

jurisdictional provisions of the Civil Service Reform Act.” NFFE v. 

Weinberger, 818 F.2d 935, 939–40 (D.C. Cir. 1987). In fact, the D.C. 

Case: 22-40043      Document: 00516195942     Page: 27     Date Filed: 02/09/2022



  

 

 11 

Circuit forewarned the government: “To discourage any future litigant 

who might have the effrontery to engage the District Court with this 

discredited theory of subject matter jurisdiction, we briefly review the 

law of this circuit for what we trust will be the last time,” and the court 

held that constitutional and APA challenges had been properly brought. 

Id. at 940, 941 n.11. 

The government’s cases, by contrast, all involve challenges to 

previous discipline in individualized employment actions, not pre-

enforcement challenges to entire regulations. See Rollins v. Marsh, 937 

F.2d 134 (5th Cir. 1991) (two employees disciplined for publishing nude 

photos). The government is thus wrong to rely on Elgin v. Treasury, 567 

U.S. 1 (2012), which likewise involved individualized “challenges [to] an 

adverse employment action,” which the employees’ suit sought “to 

reverse,” id. at 5.  

The government apparently believes Elgin silently overruled four 

decades of uniform precedent on facial pre-enforcement challenges, but 

as one court recently concluded in rejecting (yet again) the government’s 

argument: “[T]he plaintiffs in Elgin were challenging a discrete 

employment decision rather than any [employment] rulemaking. As 
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such, Elgin is not relevant to the Court’s present analysis.” FLEOA v. 

Cabaniss, No. 1:19-cv-735, 2019 WL 5697168, at *6 (D.D.C. Nov. 4, 2019) 

(distinguishing the same cases the government peddles to this Court).  

The government has apparently identified no appellate case that 

has ever applied CSRA preclusion to a facial pre-enforcement challenge—

whereas cases allowing such claims are legion. The government cannot 

make a “strong showing” of success on an issue precluded by forty years 

of precedent. 

B. THE DISTRICT COURT CORRECTLY HELD THAT THE MANDATE 

IS ULTRA VIRES. 

The President lacks the power to unilaterally mandate medical 

procedures as a condition of federal employment. Order11–16.  

The President Lacks Statutory Power to Issue the Mandate. 

The District Court correctly held that none of the statutory sources 

invoked by the government provide the President with the power to issue 

the Mandate. Order11–15. In its PI briefing below, the government 

barely even defended this point, spending only a single page on the 

matter, and thus many of its arguments to this Court are new and should 

be deemed forfeited. Gov.Opp.27, ECF No. 21.  
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The District Court correctly held that the first two invoked 

statutes—5 U.S.C. §§ 3301 and 3302—are narrowly focused, granting the 

President only certain limited powers not relevant here. Order11–13.  

In passing, the government now claims that even though § 3301 

expressly applies only to “the admission of individuals into the civil 

service,” it actually applies to all existing employees, too—an argument 

so implausible that the government wisely omitted it in its opposition 

below, thus forfeiting the argument as well. Gov.Mot.14.  

The government also tries to portray the District Court as confused 

because it cited contractor mandate decisions. Gov.Mot.14. The language 

in § 3301 (“promote the efficiency of [the civil] service”) parallels the 

language in 40 U.S.C. § 101 (“an economical and efficient system for” 

procurement), which is the statute the government claims authorizes the 

contractor mandate. The District Court aptly cited cases rejecting the 

claim that vaccines can be mandated on this “efficiency” basis. Order12. 

The government next argues that “[b]y mandating that the 

President address particular matters under [§] 3302, Congress did not 

impliedly prohibit him from addressing others,” Gov.Mot.14, but this 

argument was not raised below and is forfeited. It is also meritless 
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because the President’s authority to “prescribe rules” must be interpreted 

in context, and the District Court properly concluded after reviewing the 

entirety of § 3302 that “not even a generous reading of the text provides 

authority for a vaccine mandate.” Order12; see Adams v. Woods, 6 U.S. 

(2 Cranch) 336, 341 (1805) (“[G]eneral expressions may be restrained by 

subsequent particular words, which shew that in the intention of the 

legislature, those general expressions are used in a particular sense[.]”).  

Both §§ 3301 and 3302 also appear in a subchapter of the U.S. Code 

entitled “Examination, Certification, and Appointment,” further 

undermining any argument that vaccine mandates are within their 

scope. 

The crux of the District Court’s decision turned on whether 

requiring that all employees are vaccinated is “conduct” for purposes of 

the third invoked statute—5 U.S.C. § 7301—which states in its entirety: 

“The President may prescribe regulations for the conduct of employees in 

the executive branch.” But being vaccinated is not “conduct” in its 

commonly understood sense. An irreversible measure results in a status, 

not conduct. That alone resolves the matter. 
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The District Court correctly held that even assuming the Mandate 

regulates conduct, EO14043 is still ultra vires because § 7301 is best read 

as authorizing regulation of workplace conduct, and “[a]ny broader 

reading would allow the President to prescribe, or proscribe, certain 

private behavior by civilian federal workers outside the context of their 

employment.” Order13. The government claims there is no textual 

limitation to employment conduct, Gov.Mot12, but the government 

forfeited that argument by not raising it in its opposition below. Anyway, 

the government is wrong. Section 7301 expressly references conduct for 

those “in the executive branch,” indicating a limitation to conduct in 

employees’ executive branch capacity.  

It further beggars belief that the simple word “conduct” authorizes 

widespread vaccine mandates, especially given that OSHA lacks such 

power despite an enabling statute authorizing the agency to ensure 

“every working man and woman in the Nation safe and healthful working 

conditions.” 29 U.S.C. § 651; NFIB v. Dep’t of Labor, 142 S. Ct. 661, 665–

66 (2022). If a statute directly implicating employee health and safety 

doesn’t authorize a vaccine mandate, then authority over employee 

“conduct” clearly doesn’t, either.  
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Moreover, implementation of §§ 3301, 3302, and 7301 has 

historically been limited to regulating workplace conduct, even when the 

targeted activity might occur outside the workplace. See, e.g., 62 Fed. 

Reg. 43,451 (Aug. 9, 1997) (regulating “exposure to tobacco smoke in the 

Federal workplace”); 77 Fed. Reg. 24,339 (Apr. 18, 2012) (“prevent[ing] 

domestic violence within the workplace”).  

The government’s invocation of President Reagan’s executive order 

prohibiting drug use is especially inapt given that (1) it did not involve a 

permanent, irreversible status like being vaccinated; (2) there is only 

brief mention about using drugs outside the workplace; (3) it narrowly 

applied only to those employees with “sensitive positions,” not to every 

federal employee; and (4) most critically, drug use was already illegal, 

and the CSRA provided that employees could be immediately disciplined 

when there was “reasonable cause to believe the employee has committed 

a crime for which a sentence of imprisonment may be imposed,” 5 U.S.C. 

§ 7513(b)(1). 

The additional executive orders cited by the government—which 

were not raised in its PI opposition—involved the regulation of workplace 

conduct, required employees to follow preexisting laws, involved 
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statutory authority in addition to § 7301, or otherwise pre-dated the 

CSRA. None involved acts with permanent and irreversible 

consequences, let alone medical procedures. It is telling that these 

fragments of easily distinguishable executive orders are the best 

precedents the government can muster.  

The government pivots by claiming vaccine mandates do regulate 

workplace conduct, Gov.Mot.13, but as the District Court ruled, that 

theory is foreclosed by the Supreme Court’s recent OSHA decision, which 

held that broad employee vaccine mandates are “public health 

measure[s]” “untethered, in any causal sense, from the workplace,” and 

thus are not “workplace safety standards,” NFIB, 142 S. Ct. at 665, 666 

(refusing to let OSHA “regulate the hazards of daily life” as occupational 

hazards “simply because most Americans have jobs and face those same 

risks while on the clock”). When a general employment requirement has 

permanent and irreversible consequences outside the workplace, it can 

no longer be considered the regulation of “workplace conduct.” Rather, it 

is a general health and safety measure. 

Even if § 7301 were ambiguous about the President’s power to 

mandate medical procedures, several clear-statement doctrines confirm 
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that regulating “conduct” does not include the power to issue a generally 

applicable vaccine mandate. To begin, the Supreme Court has already 

recognized that the major-questions doctrine applies to widespread 

federal vaccine mandates and would require a clear statement for such a 

dramatic policy. See NFIB, 142 S. Ct. at 665. 

This Court has also made clear that “to mandate that a person 

receive a vaccine or undergo testing falls squarely within the States’ 

police power,” which implicates the federalism clear-statement canon. 

BST Holdings, LLC v. OSHA, 17 F.4th 604, 617 (5th Cir. 2021). This 

canon applies despite employees’ federal nexus. By imposing a generally 

applicable vaccine mandate on federal employees, which carries 

permanent and irreversible non-workplace consequences, the 

government is not regulating federal employees qua employees but 

rather is imposing a general public-health measure. As the Sixth Circuit 

held in the context of the contractor mandate, it “certainly” implicates 

the federalism clear-statement canon “when the federal government 

seeks to usurp [the States’] roles by doing something that it has no 

traditional prerogative to do—deploy [regulations] to mandate an 
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irreversible medical procedure.” Kentucky v. Biden, ___ F.4th ___, 2022 

WL 43178, at *16 (6th Cir. Jan. 5, 2022).  

A third clear-statement doctrine states that “[w]here an 

administrative interpretation of a statute invokes the outer limits of 

Congress’ power,” Congress must provide “a clear indication that [it] 

intended that result.” Solid Waste Agency v. U.S. Army Corps of Eng’rs, 

531 U.S. 159, 172 (2001). This Court has held that widespread vaccine 

mandates are (at the very least) at the outer limits of Congress’s power. 

BST, 17 F.4th at 617.  

Consistent with these clear-statement rules, when Congress 

authorizes mandatory vaccinations, it has done so expressly, including in 

areas where the President could claim inherent Article II power. See 8 

U.S.C. § 1182(a)(1)(A)(ii) (mandating vaccines in immigration context). 

But Congress did not do so here. 

The President Lacks Inherent Article II Power to Issue the 

Mandate. The District Court also correctly held that the President lacks 

inherent Article II authority to issue the Mandate. Order15–16; cf. BST, 

17 F.4th at 618 (“Nor can the Article II executive breathe new power into 

OSHA’s [statutory] authority.”). 
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Conspicuously missing from the government’s brief is any example 

of any President in the Nation’s history who invoked inherent Article II 

authority to impose medical procedures of any type on civilian 

employees—let alone every employee. Chief Judge Sutton, joined by 

seven of his colleagues, provided an exhaustive historical review 

demonstrating that no branch of the federal government has ever 

asserted such power. See In re MCP No. 165, 20 F.4th 264, 289 (6th Cir. 

2021) (Sutton, C.J., joined by Kethledge, Thapar, Bush, Larsen, 

Nalbandian, Readler & Murphy, JJ., dissenting). “The dearth of 

analogous historical examples is strong evidence that [the provision] does 

not contain such a power,” especially given that “the threat of 

absenteeism is hardly unique to COVID-19.” Kentucky, ___ F.4th ___, 

2022 WL 43178, at *15. 

The government argues that refusal by line-level employees to 

confirm their vaccinated status interferes with the President’s “executive 

power,” but the District Court made short work of that theory. Order15–

16. Vaccination status in no way interferes with the President’s ability to 

direct how the law should be executed. The government’s generic citation 

to Seila Law LLC v. CFPB, 140 S. Ct. 2183 (2020), is inapplicable because 

Case: 22-40043      Document: 00516195942     Page: 37     Date Filed: 02/09/2022



  

 

 21 

Plaintiffs are line-level employees, not “Officers of the United States” who 

exercise significant authority and are personally accountable to the 

President. The distinction between officers and employees dates back at 

least to the Supreme Court’s seminal decision in Myers v. United States, 

272 U.S. 52 (1926), which held that while the President had 

constitutional power to “remov[e] executive officers of the United States 

whom he has appointed by and with the advice and consent of the 

Senate,” id. at 106, by contrast “the merit system rests with Congress,” 

id. at 174. Indeed, the government’s theory would render the CSRA itself 

unconstitutional (ironic given the government’s reliance on alleged CSRA 

preclusion). 

More, the government has never disputed that its interpretation 

would authorize the President to order every federal employee to undergo 

irreversible surgeries (e.g., LASIK eye surgery), forced ingestion of 

medications (e.g., Adderall), or almost anything else conceivably tied to 

absenteeism or performance, without any “logical stopping point,” 

amounting to “a de facto police power [of] the President.” Kentucky, ___ 

F.4th ___, 2022 WL 43178, at *15; Order16.  
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C. THE MANDATE VIOLATES THE APA. 

The APA provides an alternative basis for denying the 

government’s motion. Federal administrative agencies “must examine 

the relevant data and articulate a satisfactory explanation for its action 

including a ‘rational connection between the facts found and the choice 

made.’” Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. 

Co., 463 U.S. 29, 43 (1983). This review “has serious bite.” Wages & White 

Lion Invs., L.L.C. v. FDA, 16 F.4th 1130, 1136 (5th Cir. 2021). 

The individual agency vaccine mandates (implementing and 

expanding on EO14043) provide almost no reasoning, only diktats. See 

ECF No. 3-5. The District Court held that it “need not reach th[e] 

question” of whether these agency implementations are arbitrary and 

capricious, although it noted that “additional vaccination requirements 

by agencies apart from” EO14043 would likely be subject to APA review. 

Order17. There has been far more than “ministerial” implementation of 

EO14043, which told agencies to “implement” their own “programs,” ECF 

No. 3-1, and Defendant Agencies have chosen to follow Task Force 

requirements setting deadlines and disciplinary procedures. 

Pls.Reply20n.9, ECF No. 23. That renders Defendant Agencies’ 
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implementations of the Mandate subject to APA review, which they fail 

due to a lack of reasoned decisionmaking. See id.; Texas v. Becerra, No. 

2:21-CV-229, ___ F. Supp. 3d ___, 2021 WL 5964687, at *13 (N.D. Tex. 

Dec. 16, 2021) (invalidating similar vaccine mandate on APA grounds). 

D. THE GOVERNMENT CANNOT SHOW THE DISTRICT COURT 

ABUSED ITS DISCRETION IN FINDING THAT PLAINTIFFS FACE 

IMMINENT, IRREPARABLE HARM. 

The government barely disputes that Plaintiffs demonstrated 

imminent, irreparable harm—a finding reviewed only for abuse of 

discretion. Order9–10. This Court has held, and the District Court rightly 

concluded, that the unusual nature of putting employees to the choice of 

“their job(s) and their jab(s)” is irreparable. Order10 (citing BST, 17 F.4th 

at 618); see Pls.Br.26, ECF No. 3 (“Anyone forced to get vaccinated 

pursuant to an invalid regulation will never be made whole with cash 

damages.” (citing BST, 17 F.4th at 618)). This case is even easier because, 

unlike the private employees in BST, federal employees have no option 

to be tested in lieu of vaccination.  

The District Court followed this Court’s decision in Burgess v. 

FDIC, 871 F.3d 297 (5th Cir. 2017), which found irreparable harm when 

the federal government seeks to bar someone “from significant 
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employment opportunities in their chosen profession,” id. at 304; 

Order10. Following this Court’s precedent is not an abuse of discretion, 

especially given Plaintiffs’ unrebutted expert affidavit submitted below, 

explaining that Plaintiffs face irreparable reputational harm because the 

President has labeled unvaccinated individuals as lawbreakers and 

selfish “kill[ers].” Pls.Addend.3–4.  

The government also ignores the irreparable injuries of Plaintiffs 

like Joshua Roberts, who—if he loses his DHS job—will be unlikely to 

qualify to adopt two foster children he and his wife have raised since the 

children were only a few weeks old. Pls.Addend.7. 

E. THE GOVERNMENT CANNOT SHOW THE DISTRICT COURT 

ABUSED ITS DISCRETION IN FINDING THAT BROAD RELIEF IS 

APPROPRIATE. 

The government cannot show the District Court abused its 

discretion by granting nationwide relief. Texas v. United States, 809 F.3d 

134, 187 (5th Cir. 2015). The District Court noted that it “always will be 

terribly reluctant to go nationwide on injunctive relief,” ECF No. 31 at 

29, but it was ultimately persuaded by the “unique facts” of this case, 

Order20.  
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First, the Task Force has announced that “consistency across 

government in enforcement of this government-wide policy is desired.” 

ECF No. 3-3 at 15. There is no abuse of discretion in holding the 

government to its own desired standard. 

Second, lead Plaintiff Feds for Medical Freedom has over 6,000 

registered members “spread across every state and in nearly every 

federal agency.” Order20. The government refers to these public servants 

as “so-called ‘members,’” Gov.Mot.19, but the government never objected 

to their bona fide membership status in the PI briefing and has thus 

forfeited any challenge. Anyway, Feds for Medical Freedom has standard 

indicia of membership like leaders who are also members, and nearly 

1,000 members made significant financial contributions to fund this 

litigation. Pls.Addend.1.  

Given the vast size of the membership body and its constantly 

changing characteristics—with employees moving between states or 

agencies, and having exemption requests denied or facing discipline on a 

rolling basis—there was no narrower scope of relief that could be 

determined ex ante that would also guarantee full relief to all members. 
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See Califano v. Yamasaki, 442 U.S. 682, 702 (1979) (injunction must be 

as broad as “necessary to provide complete relief to the plaintiffs”).  

By finding that tailored relief is not “practical in this case,” 

Order20, the District Court indicated there are so many affected 

individuals that, without a nationwide injunction, Defendants would 

undoubtedly impose harm on many people nonetheless entitled to relief.  

Before this Court, the government insists it could “easily” track 

members of Feds for Medical Freedom, Gov.Mot.19, but the government 

has a poor record. During the pendency of this litigation, the government 

repeatedly issued discipline to members of Feds for Medical Freedom 

despite their pending exemption requests, directly contrary to the 

government’s own guidance. See Pls.Reply5, ECF No. 23. A different 

Plaintiff was issued a notice of termination, which his agency withdrew 

after this suit was filed—but the agency later insisted the withdrawal 

was invalid and the employee would be fired, only to change its mind 

again when undersigned counsel intervened. ECF No. 21-18. 

Moreover, the government’s suggestion that employees identify 

themselves would make them prime targets for retaliation, thereby 

chilling them from exercising their rights. The President has publicly 
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excoriated anyone resisting vaccination, attempted to foment public 

resentment against them, and vowed to “get them out of the way.” 

Pls.Addend.4. 

Similar concerns about ensuring full relief motivated the Southern 

District of Georgia to issue a nationwide injunction against the contractor 

mandate, which the Eleventh Circuit refused to narrow on appeal. 

Georgia v. Biden, No. 1:21-CV-163, ___ F. Supp. 3d ___, 2021 WL 

5779939, at *12 (S.D. Ga. Dec. 7, 2021), motion to stay denied, Order, 

Georgia, No. 21-14269 (11th Cir. Dec. 17, 2021).  

Third, broad relief complies with Louisiana v. Becerra, 20 F.4th 260 

(5th Cir. 2021). The most salient other case challenging the Mandate 

(Rodden) is likewise pending before Judge Brown, see Order4, and thus 

does not present concerns that different courts will “inconsistently 

rul[e].” 20 F.4th at 263. And Becerra endorsed broad injunctions where 

the “circumstances” of the case call for it, such as when there is “a concern 

that ‘a geographically-limited injunction would be ineffective.’” Id. That 

concern is present here and is magnified by the many agencies and 

employees involved. 
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Fourth, the government’s request to resume “processing” exemption 

requests is especially insidious. Gov.Mot.21. The government claims that 

employees subject to that process “would not be injured.” Id. But consider 

George O’Sullivan, a Purple Heart recipient and 100% service-disabled 

veteran, who was pressured into accepting the religious “accommodation” 

of a demotion with a $60,000 pay cut. Pls.Addend.6.  

The government itself should prefer the District Court’s clear 

injunction rather than one that will subject executive officials to the 

constant risk of contempt.3 

III. THE PUBLIC INTEREST AND BALANCE OF HARMS FAVOR 

PLAINTIFFS. 

The public interest is “served by maintaining our constitutional 

structure and maintaining the liberty of individuals to make intensely 

personal decisions according to their own convictions.” BST, 17 F.4th at 

618. The District Court also correctly held—again, reviewable only for 

clear error—that the public will not be served “by terminating 

 
3 The government also says that one Plaintiff—out of 6,000 members—is 

named in another case challenging EO14043, Gov.Mot.21, but that 

argument is forfeited because it was not raised in the government’s PI 

opposition. Anyway, there is no preclusion because no judgment has 

issued in the other case. See FDIC v. Nelson, 19 F.3d 15 (5th Cir. 1994) 

(memorandum). 

Case: 22-40043      Document: 00516195942     Page: 45     Date Filed: 02/09/2022



  

 

 29 

unvaccinated workers who provide vital services to the nation.” Order18. 

As discussed above, the government will suffer no harm from the 

injunction, whereas Plaintiffs would be subject to constant threat of and 

actual suspensions and terminations, irreparable reputational harms, 

pressure to be vaccinated unwillingly, and bad-faith accommodation 

“offers.” 

CONCLUSION 

The Court should deny the government’s motion. 

February 9, 2022     Respectfully submitted, 

/s/ R. Trent McCotter  

R. Trent McCotter 

  Counsel of Record 

Jonathan Berry 

Michael Buschbacher 

Jared M. Kelson 

BOYDEN GRAY & ASSOCIATES  

801 17th Street NW, Suite 350  

Washington, DC 20006  

202-706-5488 

mccotter@boydengrayassociates.com 

 

Counsel for Plaintiffs-Appellees 

  

  

Case: 22-40043      Document: 00516195942     Page: 46     Date Filed: 02/09/2022



  

 

 30 

CERTIFICATE OF COMPLIANCE 

I hereby certify that this brief complies with the type-volume 

limitations of Fifth Circuit Rule 27.4 and Federal Rule of Appellate 

Procedure 27(d)(2) because it contains 5,173 words, excluding the 

portions exempted by Rule 27(a)(2)(B). This brief complies with the 

typeface and type style requirements of Federal Rule of Appellate 

Procedure Rule 32(a)(5)–(6) because it has been prepared in a 

proportionally spaced typeface using Microsoft Word in Century 

Schoolbook and 14-point font. 

 

February 9, 2022 /s/ R. Trent McCotter 

 BOYDEN GRAY & ASSOCIATES PLLC 

 801 17th Street NW, Suite 350  

 Washington, DC 20006  

 

 

 

  

Case: 22-40043      Document: 00516195942     Page: 47     Date Filed: 02/09/2022



  

 

 31 

CERTIFICATE OF SERVICE 

I hereby certify that all counsel of record who have consented to 

electronic service are being served today with a copy of this document via 

the Court’s CM/ECF. All parties in this case are represented by counsel 

consenting to electronic service. 

 

February 9, 2022 /s/ R. Trent McCotter 

 BOYDEN GRAY & ASSOCIATES PLLC 

 801 17th Street NW, Suite 350  

 Washington, DC 20006  

 

 

  

Case: 22-40043      Document: 00516195942     Page: 48     Date Filed: 02/09/2022



  

 

 32 

No. 22-40043 

________________________________________ 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

________________________________________ 
 

FEDS FOR MEDICAL FREEDOM; LOCAL 918, AMERICAN 

FEDERATION OF GOVERNMENT EMPLOYEES; HIGHLAND 

ENGINEERING, INCORPORATED; RAYMOND A. BEEBE, JR.; 

JOHN ARMBRUST; et al., 

Plaintiffs-Appellees, 

v. 

JOSEPH R. BIDEN, JR., in his official capacity as President of the 

United States; THE UNITED STATES OF AMERICA; PETE 

BUTTIGIEG, in his official capacity as Secretary of Transportation; 

DEPARTMENT OF TRANSPORTATION; JANET YELLEN, in her 

official as Secretary of Treasury; et al., 

Defendants-Appellants. 

________________________________________ 
 

On Appeal from the U.S. District Court for the Southern District of 

Texas, No. 3:21-cv-356, Hon. Jeffrey V. Brown presiding 

________________________________________ 

 

ADDENDUM 

________________________________________ 

 

 

 

 

 

 

 

 

 

 

 

 

 

R. Trent McCotter 

  Counsel of Record 

Jonathan Berry 

Michael Buschbacher 

Jared M. Kelson 

BOYDEN GRAY & ASSOCIATES  

801 17th Street NW., Suite 350  

Washington, DC 20006  

202-706-5488 

mccotter@boydengrayassociates.com 

Counsel for Plaintiffs-Appellees 

  

Case: 22-40043      Document: 00516195942     Page: 49     Date Filed: 02/09/2022



  

 

 33 

TABLE OF CONTENTS 

 

Declaration of Marcus Thornton .......................................................... 1 

 

Declaration of Spencer Chretien (ECF No. 3-12) ................................ 2 

 

Declaration of George O’Sullivan (ECF No. 41-1) ............................... 6 

 

Declaration of Joshua Roberts (ECF No. 3-25) .................................... 7 

 

Declaration of Thomas David Green (ECF No. 3-21) .......................... 8 

 

Declaration of Brian Fouche (ECF No. 35-1) ....................................... 9 

 

 

 

 

Case: 22-40043      Document: 00516195942     Page: 50     Date Filed: 02/09/2022



AFFIDAVIT OF MARCUS THORNTON  

1. My name is Marcus Thornton. I am over the age of 18 and am competent to 
make this declaration. The facts set forth in this declaration are based on my 
personal knowledge. 

2. I am the President of Feds 4 Med Freedom (“F4MF”), a non-profit registered 
in Nevada.  

3. F4MF has over 6000 members, located in all 50 states and at embassies, 
consulates, and military bases around the world. They work for nearly every 
federal agency in existence, and for dozens of different federal contractors. 
Some members are prohibited by law or regulation from suing under their 
own names due to the sensitive positions they hold.  

4. Documentation confirms that over 1500 of those members have contributed 
financially to F4MF, including over 925 who have contributed financially 
specifically to the lawsuit filed in the Southern District of Texas (averaging 
over $300 per person). 

5. All leadership roles in F4MF are filled by members of F4MF. 

6. I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on: February 09, 2022                                    _______________________ 
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AFFIDAVIT OF BRIAN FOUCHE 

1. My name is Brian Fouche. I am over the age of 18 and am competent to make this 

declaration. The facts set forth in this declaration are based on my personal 

knowledge. 

2. I am a member of Feds for Medical Freedom. 

3. I am a civilian employee with the federal government. I work for the U.S. 

Department of Commerce, with the Census Bureau.  

4. On January 19, 2022, I received the attached notice of a 14-day unpaid suspension, 

which will begin January 30, 2022. The letter says that my decision not to reveal 

my vaccination status is “misconduct [that] is very serious and will not be 

tolerated,” and it “impairs [my supervisor’s] confidence in [my] ability to perform 

[my] position,” despite my 16 years of service with satisfactory performance ratings 

and a lack of discipline. 

5. I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on: January ______, 2022                                    _______________________ 
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